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Errors in Plaintiff's Statement. 

On page + of plaintiff’s bref occurs this state- 
ment: “But the latter note was given plaintiff in 
evror merely as security for the payment of the 
$3000 note’. This is plaintiff’s contention but the 
contention is not supported by any evidence. 


And on page 5 of plaintiff’s brief oceurs this 
statement : 


“But that note was given the defendant in 
error to indemnify him against Hability on a 
note of one Frank Allberg against defendant in 
error and one David Petree.”’ 


The evidence shows that the $2000 note was given 
for money owed by Petree to Weber and that Cas- 
caden was a comaker. There is no evidence that 
the note was not to be paid unless or until Weber 
paid the Allberg note. 


Points, Argument and Authorities. 


(1) 


THE FIRST CAUSE OF ACTION, 


Neither partv made a case on this cause of action 
in strict accord with his pleadings. ‘he variances 
however do not confuse the essential question m- 
volved. That question was “Is there any hability 
from Weber to Cascaden for or on account of any- 
thing done by Caseaden re the $3000 note’*? 

We maintain that Weber is not and never was 
liable to Caseaden. There 1s evidence—written evi- 
dence, signed by Caseaden himself—evidence abso- 
lutely undisputed and undisputable—which im- 
pelled a verdict for defendant in error on the first 
cause of action; and, that being so, errors in instruc- 
tions, if any such errors there were, were harmless. 
The evidence we refer to is contained in the Minutes 
of the Fairbanks ‘Beverage Company of date June 
Zoi, (Tiss sa) 


It will be recalled that the note mentioned in the 
complaint ($3000 note) was given October 31, 1917, 
by Petree and Weber to the Farmers’ Bank for the 
purpose of obtaining from said bank the second 
73000 of cash needed to effectuate the purchase by 
Petree and Weber of the Tanana Bottling Works 
then owned by one Allberg. (Tr. pp. 26, 42.) 
Petree and Weber beeame the Tanana Bottling 
Works. Cascaden had no interest therein. The note 
was signed by Petree and Weber only and the due 
date was April 30, 1918, and the note was secured 
by certain property whieh later passed to the Fair- 
banks Beverage Company. 

The Fairbanks ‘Beverage Company was organized 
Ome pril 2F 1918. (Ti. 36.) Petree was piesi- 
dent and Cascaden was vicepresident (Tr. p. 67), 
and Weber was secretary and treasurer. These 
three were the sole directors and the only stock- 
holders of the Beverage Company. (Tr. p. 34.) 


When the said note of Petree and Weber to the 
Farmers’ Bank became due (to-wit on April 30, 
1918) they were unable to meet it and, Cascaden 
then signing it, it was extended for 60 days (or 
until June 30, 1918. (Tr. p. 28.) As the last men- 
tioned date approached means had to be devised by 
the Beverage Company that the note be met, be- 
cause it was secured by a mortgage on a portion of 
the Beverage Company’s property: and, .as_ the 
‘Beverage Company was also in need of working 
capital, a speeial meeting of its directors was held 


on June 2o, 1918. Lhe minutes of that meeting 
(signed by all the direetors—Cascaden included) 
speak for themselves. Those minutes read as fol- 
lows (italics ours): . 


“Minutes of Special Meeting of the Board of 
Directors of the Fairbanks Beverage 
Company, Inc., June 25, 1918. 

At a special meeting held at the office of the 
Fairbanks Beverage Co., Inc., on June 25th, 
1918, there being present all of the directors of 
said company, to-wit: David Petree, David H. 
Cascaden and George Weber; the holding of 
said meeting unanimously agreed to and notice 
thereof, as well as notice of the objects of said 
meeting having been expressly waived, the fol- 
lowing proceedings were had, to wit: 

After a discussion of the finances of the com- 
peny and it appearing that a note for three 
thousand ($3,000.00) dollars and interest due to 
the Farmers’ Bank of Fairbanks, Alaska, se- 
cured by a mortgage on a portion of the prop- 
erty of the Fairbanks Beverage Co., Inc., has 
been due since April 30th, 1918, and that, im 
addition thereto said company needs ready 
money to the extent of about five thousand 
($5,000.00) dollars, for the purpose of extend- 
ing and earrving on its business and liquidating 
its bills pavable, David H. Cascaden expressed 
his willingness to loan this company sard neces- 
sary money aggregating about eight thousand 
twenty five ($8,025.00) dollars, at the banking 
rate of 12% interest per annum, for a reason- 
able time, upon condition that the said com- 
pany execute to said Caseaden its promissory 
notes seeured by mortgage upon the assets of 
said corporation. 

Thereupon it was moved by David Petree, 


seconded by George Weber and unanimously 
carried, that said offer be accepted and that this 


company, by its President and Treasurer, be 
authorized and directed to make, execute and 
deliver to the said Caseaden its promissory 
note, or notes, ageregating the sum of five thou- 
sand ($5,000.00) dollars, bearing interest at 
12°6 per annum for such time as may be agreed 
upon, secured by a first mortgage upon all of 
the assets of satd company. And in order to 
obtain satd loan and execute said security that 
the officers of this company be further author- 
ized and clivected to make, execute and deliver 
to the said Cascaden its promissory note for 
the amount of three thousand ($3,000.00) dol- 
lars and accumulated interest on satd Farmers’ 
Bank debt, secured by a second mortgage upon 
the assets of this company for the purpose of 
paying and liquidating the note and mortgage 
of three thousand (83,000.00) dollars and in- 
terest due to the Farmers’ Bank of Fairbanks, 
Alaska. And, further, that action be forthwith 
taken to carry out the objects of this resolution. 


There being no other business to come he- 
fore this meeting it was moved, seconded and 
carried that this Directors’ meeting be ad- 
journed. 

Davip PETREE. 

(Seal) Davip H. Cascanen, 

GEORGE WEBER.”’ 


(Defendant’s Exhibit 7, Tr. pp. 128-9-380.) 


From these minutes—signed by Cascaden himself 
and absolutely uncontradicted and wimpeached— 
four things are apparent, viz: 

(I) That the $8000 note was secured by a mort- 
gage “on a portion’’ of the property of the Beverage 
Company. 
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(II) That on that account the Bewerage Goni- 
pany was directly mterested 1 the payment and 
liquidation of the $3000 note and (with the consent 
of all parties except the bank which was not inter- 
ested in who paid said note, so long as same was 
paid) clected to treat the note as its own indebted- 
ness, at least to the extent of borrowing money 
wherewith to pay and liquidate it; and that it voted 
to pav and hquidate the note. 


(IIT) That Caseaden offered (and the ‘Beverage 
Company accepted the offer) to loan to the Beverage 
Company the money needed for the purpose of pay- 
ing and liquidating the said note, and to loan that 
money for that express purpose—he taking a note of 
the Beverage Company and a mortgage on all the 
assets of the Beverage Company to secure the note 
which the Beverage Company agreed to give him 
for the loan he agreed to make to the Beverage 
Company. 


(IV) That the officers of the Beverage Company 
are to execute these “minutes”? forthwith. 


Now after this agreement had been made, but on 
the same date, to wit: June 25, 1918 (five davs be- 
fore maturity), the said note of $8000 to the 
Farmers’ Bank is paid by Caseaden, the vice-presi- 
dent of the Beverage Company—that is, Cascaden 
is the person who handed the money to the Farmers’ 
Bank. 


The essence of the transaction is simply this: 
that instead of handing to the ‘Beverage Company 
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the money wherewith to pay and liquidate the note 
to the Farmers’ Bank (as he had agreed to do) and 
letting the company pay the note when due (which 
would have been the natural and logical way to 
execute the agreement), he himself (‘in a huft”’ 
(Tr. pp. 29, 30)) hands the money to the bank 
(before the note ts due) in payment and liquidation 
of the note, receives back the note from the bank, 
has the mortgage securing the note released (Tr. 
p. 06; Wack, Tr. p. 66; HxInbit 6, Tr. p. 128), de- 
mands the Beverage Company’s note, as per agree- 
ment (Tr. p. 30), receives the said last mentioned 
note (and later reduces it to judgment). (Tyr. pp. 
Cee Omle Oo itiel.) 

There is no evidence that he paid the $8000 note 
in his capacity as accommodation maker. The 
evidence is all to the contrary, for on paymeg it he 
had the mortgage securing it marked paid and 
released and he said to the Beverage Company 
“You will make out a note to me and a mortgage’’. 
(Tr. p. 30.) If he had paid as accommodation 
maker he would not have had the $8000 mortgage 
released; nor, if he had paid as accommodation 
mailer, would he have had any “eall’’ to demand a 
note and mortgage from the Beverage Company. 

Cascaden had no vight of action against Petree 
or Weber. 

Caseaden’s contract with the bank, in signing the 


¢€3000 note, was, of course, that of a note maker 
with a pavee; but his contract with Petree and 


Weber, lis comakers, was not on the note at all; 
and whatever mehoate right of action he may have 
had against Petree and Weber by reason of signing 
the note as a comaker for their accommodation that 
right of action would not be on the note but on the 
contract of indemnity which the law implies from 
the relation between the accommodating party and 
the accommodated party. The obligations of this 
relation are not worked out through the note. 
8 C. J. Sec. 424 (2) p. 270. 


Said contract of inderanity is that Petree and 
Weber will indemnify Caseaden if he should be 
compelled to pay the note at or after maturity; it is 
not that they will indemnify him if he voluntarily, 
or at the instance of some one else, pays the note 
before it is due. 

8 C. J. See. 423, p. 270 (1) second subsection ; 
Shanhan vy. Langhorn, 8 L. A. Ann, 426; 
Stark vy. oAlionttet): Texe260: 


As accommodation maker, then, Cascaden had no 
right to pay the note five days, or any length of 
time, before it was due, for that was not his con- 
tract with Petree and Weber. 

In paving the note before it was due Cascaden’s 
position, so far as Petree and Weber is concerned, 
was that of an entire stranger—lns action was 
purely voluntary. 

If a stranger, without bemg asked so to do by 
the makers of a note, voluntarily pays said note, he 


has uo recourse against the makers; different, of 
course, if the stranger purchases the note, but there 
is here no pretense that Caseaden purchased the 
note—on the contrary, the allegation and the evi- 
dence is that the note was paid and discharged. 

Thus neither Petree nor Weber was ever liable to 
Caseaden for or on account of the payment of the 
Farmers’ ‘Bank note. Such liability could not have 
arisen until the note should have been due and it 
could not have arisen even then unless Caseaden 
should have paid it m his capacity as accommoda- 
tion maker; but before the note became due it was 
paid and liquidated by the Beverage Company by 
and through Cascaden and the note was delivered 
to the company’s vice-president (Cascaden) and 
the mortgage securing the note was marked paid 
and released of record. 

In paving the note and securing release of the 
mortgage Cascaden acted not as an accommodation 
maker compelled to pay for his ecomakers; on the 
contrary he was paying for purposes of his own, 
viz. for the purpose of earning the Beverage Com- 
pany’s note and mortgage—he earned said note and 
mortgage before there was any call on him to do so 
under his agreement with the Beverage Company. 
but only the Beverage Company could complain of 
dhat and it was satisfied—he earned the Beverage 
Company's note and mortgage by doing as he 
agreed to do, i. e. by lending to the Beverage Com- 
pany the money wherewith to pay and liquidate the 
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note,—only, instead of directly handing to the 
Beverage Company the amount of the agreed loan 
he handed it to the bank and thus did for the 
Beverage Company the very thing if was to do with 
the money which it. was to get from him, as per 
agreement with him, and the Beverage Company 
ratified this “too previous’’ action by executing its 
note and mortgage as it had agreed to do, and Cas- 
caden has reduced that note and mortgage to Judg- 
ment. 


Plaintiff would have it that Cascaden is entitled 
to double credit, to-wit, first as against Petree and 
Weber for paying the note, and, second as against 
ihe ‘Beverage Company for the money loaned by him 
to it wherewith he paid the note for it. 


Defendant’s Citations Are Not Applicable. 

On pages 29, 30, 31 of plaintiff’s brief, cases are 
quoted from to the effect that notes for which re- 
newal or security notes have been taken are not 
discharged unless the renewal notes or security 
notes have been paid or the origmal note surren- 
dered. We do not question those cases, but they 
are not appheable here—beeause there is here no 
question of renewal note or security note; on the 
contrary the so-called origimal note has been paid 
and liquidated; not renewed, not secured but paid 
and liquidated, by and for the Beverage Company 
through Cascaden, it’s vice-president, who agreed to 
lend it the money for that express purpose and did 
so loan tt. 
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When the Farmers’ Bank note was paid it was 
delivered by the bank to Cascaden beeause Cas- 
eaden was the man who handed the eash to the bank 
and the bank was not interested in who paid the 
note nor in what became of it. Cascaden retained 
possession of the note it is true, but it was his 
duty either to deliver it to Beverage Company or 
to destroy it. Neither Petree nor Weber could de- 
mand the paid note, because neither had paid it. 
If any one has a right of action against Petree or 
Weber it is the Beverage Company—not Caseaden. 


IL. 
THE SECOND CAUSE OF ACTION, 

This cause of action arises on an unpaid note for 
$500 dated June 25, 1918, due December 25, 1918, 
made, executed and delivered by defendant to plain- 
tiff. (Tr. p. 8.) No defense is pleaded, but de- 
fendant sets up an overbalancing counterclaim. 
Gir pe 13.) 


TTT. 
THE COUNTERCLAIM. 

The counterclaim pleaded arises on a note dated 
February 5, 1918, for $2000, due July 1, 1918, made, 
executed and delivered by plaintiff and David 
Petree to defendant. 
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The court instructed the jury that they must find 
for defendant on this note. Said instruction is as- 
signed as error. We submit that said instruction 
was entirely proper under the evidence. 

Plaintiff pleaded in reply (1) That there was no 
consideration for the note (Tr. p. 18, Par. LY); 
(2) That the consideration bas failed. (Tr. p. 19.) 

We do not contovelt the cises citcdao, spline 
to the effect that when, in an action on a note be- 
tween payee and maker, a want of or failure of con- 
sideration is pleaded and evidence is introduced 
showing or tending to show such want of considera- 
tion or failure of consideration, the case is for the 
jury; but it is elementary that, in such action the 
well known presumption as to the existence of a 
good consideration prevails, if there be no evidence 
of a want or failure of consideration. 


Now in this case there is no evidence of a want 
or failure of consideration. 


(1) No evidence of want of consideration. 

Weber (defendant) swore that this note was 
given to him by Petree for a bona fide indebtedness 
of Petree to him and that Petree induced Caseaden 
to join him as comaker; that the note is due and 
has not been paid, (Tippe ss, 26, 37.) This evi- 
dence is entirely uncontradicted. 


(2) No evidence of failure of consideration. 
Plaintiff also pleaded that the consideration had 
failed, alleging: 


“(1) That prior to the oth day of February, 
1918, David H. Caseaden, George Weber, and 
David Petree had purchased from one Frank 
Allberg certain property in the town of Fair- 
banks, Alaska, and the purchasers paid on ac- 
count of the purchase priee the sum of approxi- 
mately $6,000.00, and there remained due to 
saul Allbere the sum of approximately 
$3,000.00. 


(2) That George Weber, defendant in said 
action, fearing that he might be compelled to 
pay the balance of the said purchase price of 
said property to said Allberg in the absence of 
David H. Caseaden and David Petree, and as a 
protection in the event that he should be com- 
pelled to make such payment, procured from 
said David H. Caseaden and David Petree the 
promissory note [17] deseribed in paragraph 
three of defendant's answer, which said pro- 
missory note was to be paid by said David H. 
Cascaden and David Petree to said Weber, in 
the event that Weber was compelled to pay to 
said Allberg the $3,000.00 balanee of the pur- 
chase price on the property purchased from 
said Allbere and described above, but not other- 
wise. That said note was intended to reimburse 
said Weber in the event he paid the proportion 
of the halance of the purchase price that was 
properly payable by said Caseaden and said 
Petree. 


(4) That said Weber never paid to said 
Allberg the balance of said purehase price of 
said property, and the consideration for said 
note failed, and said note is without considera- 
tion and is void, and plaintiff herein David H. 
Caseaden is not now, and never has been, lable 
for the payment of any part or portion there- 
Oia.) Cir: a) 
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There is no evidence to sustain the allegation that 
Cascaden, Weber, and Petree purchased any prop- 
erty from Frank Allberg or that Cascaden owed 
Allberg any part of the $3000 unpaid purchase 
money for the bottling works—on the contrary the 
undisputed evidence 1s that only Weber and Petree 
were Allberg’s debtor and that Cascaden had noth- 
ing to do with the purchase from Allberg. (Tr. p. 
27, bottom; p. 1, bottoms p43, top.) Uicresre to 
evidence “that said note was intended to reimburse 
said Weber m the event he paid the portion of the 
balance of the purchase price that was properly 


payable by said Cascaden and said Petree”’. 


Plaintiff relies on the evidence of Mrs. Cascaden 
that “last Spring’’ (Spring of 1922) Weber told her 
that 


“Two thousand was to sccure George in 1918, 
February 6th, when he left for outside, against 
balance of three thonsand note due Ahlberg. 
Firm was to pay Ahlberg three thousand, but 
has nothing to show”. (Tr. p. 71.) 


Weber denies that he made anv such statement 
(Tr. pp. 45-46) and, considering the fact that Petree 
did owe him $2000 (Tr. pp. 35-6-7) and that Cas- 
caden owed him nothing before he signed the note 
and owed nothing to Allberg and that Petree’s le- 
gitimate share of the indebtedness to Allberg was 
£1500 (not £2000) such a statement would have been 
absurd in the extreme; and it is exceedingly unlikely 


that it was made. 
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But granting that the statement was made and 
granting that it was true, it affords no evidence 
showing or tending to show a failure of considera- 
tion. The alleged statement is this, 


“Two thousand was to seeure George in 1918, 
February 6th when he left for nde against 
a vel Se of three thousand note due Aliiher a 
CT). (ey le Taittiie sets tie Lemp 38) 


Counsel argue as if the statement was to the effect 
that the $2000 note was not to be paid unless Weber 
“on his trip to the outside in February 1918’? should 
at that time be compelled to pay the entire sum 
called for by the Allberg note; but we submit that 
there is nothing in the statement as alleged to have 
been made which is at all susceptible of the con- 
struction counsel would put upon it. There 1s not 
one word in the alleged statement about the pay- 
ment of the Allberg note—on the contrary the al- 
leged statement is that the $2000 note was to secure 
Weber against the Allberg note. The considera- 
tion then could not fail until the habihty of Weber 
on the Allberg note is at an end. That habihty was 
not at an end, for the undisputed evidence is that 
the Allberg note was, at the time of the commenee- 
ment of the action and at the time of the trial, an 
outstanding obligation against Weber. Petree left 
the country owing Weber and has since died. (Tr. 
p. 64.) Petree’s Habilitv on the Allberg note was 
$1500 (one-half). That note has never been paid. 
(Tr. p. 42, 10th line from bottom.) Weber says 
(undisputed) “But the note is up to me to be paid 
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now.” (Tr. p. 47, bottom.) It was in the hands of 
® lawyer at Fairbanks at the time of the trial. (Tr. 
p. 42, 12th line from bottom.) 

Counsel would have it that the Allberg note “was 
surrendered to him (Weber) and was in the pos- 
session of his attorney during the trial’. (Plain- 
tiff’s Brief, p. 23.) There is absolutely no evidence 
that the Allberg note was surrendered to Weber or 
is or ever was tn his possession. Ile says that the 
note is In possession of Mr. Roth (Tr. p. 42) but he 
does not say or intimate that Roth is holding note 
for him. Roth is a practicing attorney at Fairbanks 
and it does not appear that Weber is his only chent 
or that he is attorney for Weber except in the 
matter of thesaction at hat. Fer all thatvappcas 
Roth is holding the note as attorney for Allberg or 
for some other chent or obtained it from some other 
attorney. There is certainly no evidence that Roth 
holds the note as attorney for Weber. As the note 
was never paid and as there is no evidence that 
Roth is not Allberg’s attorney to collect that very 
note or that he did not get the note from some other 
attomey or person, the inferenee (which is sought 
to be conveyed) that the note 1s in defendant's pos- 
session by virtue of being in Roth's possession has 
no foundation in the evidence on which it can rest— 
and especially is this true when it is remembered 
that Weber testified that “the note is up to me to be 
paid now’’ and there is no contradiction on that 
point. 
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But irrespective of this: The uote is an uncon- 
ditional written promise to pay at a time certain. 
The consideration was the indebtedness of Petree to 
Weber and this was a good consideration. No parol 
evidence can graft upon the written contract any 
condition as to time of payment other than that 
which appears in the writing. 

This is substantive law, not a mere rule of evi- 
dence (22 4). p. 1075 and cases cited in Note 50) 
and henee it is ummaterial whether such evidence 
Was or was not objected to.—for the law does not 


allow such evidence to have any probative force. 
(Pitteairn v. Phillips Hiss Co., 125 Fed 110-113.) 


Hence the lower court was correct in directing a 
verdict on the counterclaim. 

We respectfully submit that the judgment should 
be affirmed. 

Dated, San Francisco, 

November 26, 1923. 
i Ore, 
Attorney for Defendant in Error. 


RoBpert W. JENNINGS, 
Of Counsel. 


